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Transforming legal aid 
Consultation paper 

Questionnaire 

   

Please complete this section to tell us more about you. 

About you 

Full name Mark Newby 

 

Job title or capacity in which you are 
responding (e.g. member of the public etc.) 

Lawyer 

 

 

If ‘Other’, please specify       

 

Date 31/05/2013  

 

Company name/organisation (if applicable) QualitySolicitors Jordans 

 

Address 4 Priory Place 
Doncaster 

 

Postcode DN1 1BP  

 

 If you would like us to acknowledge receipt of your response please tick this box. 
 

Address to which this acknowledgement 
should be sent, if different from above 

      

 

If you are a representative of a group, 
please tell us the name of the group and give 
a summary of the people or organisations 
that you represent 
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List of questions for response 

We would welcome responses to the following questions set out in this consultation paper. Please email your 
completed form to legalaidreformmoj@justice.gsi.gov.uk or it fax to 020 3334 4295. 
   

Question 1: Do you agree with the proposal that criminal legal aid for prison law matters should be restricted 
to the proposed criteria? 
  

 Yes  No 

Please give reasons. 

The one success of Past Prison Law contracts is developing Specialist Services and it would be a retrograde 
step to grant contracts for Prison Law to all providers . There would be a substantial loss of expertise and 
skill leading to an increase in costs . There is no evidence that there have been any substantial numbers of 
treatment cases funded by the commission and any further restriction is unwarranted and not justified . The 
Government says it has a policy of operating a robust Prison Service which leads to rehabilitation of 
offenders however by removing Solicitors from this process and input into Sentence Progression the pace of 
progress will be slowed . Legal intervention actually makes a real and substantial difference to the progress 
of prisoners through the system . The Ombudsman is ill equipped to deal with these cases and the IMB has 
no powers to enforce any of its reviews .  
 
There is as a result a disjointed proposal advanced in respect of Prison Law which will have a detremental 
effect both in terms of costs and upon the speed of prisoner rehabilitation .  

Question 2: Do you agree with the proposal to introduce a financial eligibility threshold on applications for 
legal aid in the Crown Court? 
  

 Yes  No 

Please give reasons. 

This is wholly unfair as has been the provisions which have denied those who have been successful in 
proving their innocence from recovering the costs of their representation . The current system has already 
proved to be a failure and is littered with delay and error . This leads to the slowing of many cases whilst 
Legal Aid is assessed which inevitably proves quite complex for those in employment with various income 
streams or capital savings . The safest way to resolve all of this would be to grant legal aid as of right to all 
concerned but give the Court power to make cost orders to those found guilty based on means assessment . 
It can never be right to refuse to pay the costs someone has incurred in defending themselves and any 
attempt to limit them to legal aid rates is opposed .   

Question 3: Do you agree that the proposed threshold is set an appropriate level? 
  

 Yes  No 

Please give reasons. 

See Answer above . In any event the threshold proposed is far too low and will lead to a large number of 
persons being deprived of public funding and facing a double penalty by being unable to then recover the 
costs of their representation .  
 
Many persons for example face false allegations of sexual abuse and successfully defend themselves . 
These people will be at risk of miscarriage when they are removed from either public funding or being able to 
afford to defend themselves . This removes the pricniple of equality of arms from the system .  

mailto:legalaidreformmoj@justice.gsi.gov.uk
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Question 4: Do you agree with the proposed approach for limiting legal aid to those with a strong connection 
with the UK? 
  

 Yes  No 

Please give reasons. 

This is wholly wrong . It cannot be right for this Country to accept and give individuals the right to reside in 
the UK when due to threats of death or torture and then say they are denied from legal redress whilst living 
in the United Kingdom . These proposals are effectively seeking to create an underclass who are deemed 
not worthy of having any legal rights . 
 
Further if we withdraw the right to representation then this will not remove the fact that these people still have 
to dealt with by the Court and delay and cost will increase as the system deals with litigants in person .  

Question 5: Do you agree with the proposal that providers should only be paid for work carried out on an 
application for judicial review, including a request for reconsideration of the application at a hearing, the 
renewal hearing, or an onward permission appeal to the Court of Appeal, if permission is granted by the Court 
(but that reasonable disbursements should be payable in any event)? 
 
     

 Yes  No 

Please give reasons. 

This is strongly opposed . Judicial Review is the only remedy available to the citizen to monitor the conduct 
of the executive and as a result the arbiters of this process must be the independent judiciary . Our 
experience is very few unmeritous applications are made and the Governments figures are not accepted . 
We support the careful submissions made by the Public Law Project .  The proposal as it currently stands will 
make it uneconomic for practitioners to under take judicial review work . As a result many important and 
meritous applications will never be made which will lead to the Executive obtaining a disproportionate 
advantage over its citzens .  

Question 6: Do you agree with the proposal that legal aid should be removed for all cases assessed as 
having “borderline” prospects of success? 
  

 Yes  No 

Please give reasons. 

This is completely unnecessary . Some cases do proceed from a public interest perspective when the 
prospects may be less than clear . Some of these cases have led to important changes and it would be 
wrong to restrict them in this way .  

Question 7: Do you agree with the proposed scope of criminal legal aid services to be competed? 
  

 Yes  No 

Please give reasons. 

The current proposals are fundamentally flawed . PCT will not work and as the Last Government discovered 
are completely unworkable . The cuts proposed are equally unsustainable and no effective argument has 
been advanced to support the cuts currently being sought to be imposed .  
 
To be clear as part of the QualitySolicitor Organisation our united approach is not to bid under PCT . We 
want to engage with the MOJ in a modern proposal for reform which is economically sustainable and 
maintains Quality and Client Choice . When the time comes after PCT is withdrawn that such a proper 
proposal is made we will engage . We support the QualitySolicitor response to this current consultation.  
 
Loss of Client Choice will only lead to a destruciton of the current criminal justice market , increased 
miscarriages of justice and the loss of experienced practitioners capable of putting right those wrongful 
convictions . There is equally no justificaiton for further reductions in VHCC work and if there is to be a full 
and proper review of all work then this should include Crown Court Fees which have already been cut to an 
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uneconomic level . The proposals do not deal with the considerable excess and delay that is already 
prevalent in the system . Only a root and branch review can bring a modern criminal justice system with a 
proportionate cost base . Attacking individual professions or agencys will not achieve this .  
 
Attached are a letter sent to the Lord Chancellor and An Article published on the Justice Gap "The Grayling 
Plan " which demonstrate why these proposals will not work but also will seriously damage the Criminal 
Justice System .  
 

Question 8: Do you agree that, given the need to deliver further savings, a 17.5% reduction in the rates 
payable for those classes of work not determined by the price competition is reasonable? 
   

 Yes  No 

Please give reasons. 

A one size fits all saving of 17.5% is not accepted . The potential for savings varies according to area and 
type of work . Most ordinary sized firms already struggle to break even and a suggestion that increased 
volumes of work would address this is wholly flawed .  
 
The Secretary of State concedes he cannot make any commitment as to volumes of work and in any event 
the changes required for firms could not be achieved in the time allowed and the firms would be unlikely to 
be able to obtain any financial support to make the changes . The proposals are a guarantee of bankruptcy .  

Question 9: Do you agree with the proposal under the competition model that three years, with the possibility 
of extending the contract term by up to two further years and a provision for compensation in certain 
circumstances for early termination, is an appropriate length of contract? 
    

 Yes  No 

Please give reasons. 

We oppose PCT . Even if some form of PCT was erroneuosly implemented the current proposed contracts 
would be inadequate based upon the change and investment firms would be required to undertake .  
 
Whatever contract that is ultimately issued the only viable duration for such a contract would be 5 years with 
2 years option to renew .  

Question 10: Do you agree with the proposal under the competition model that with the exception of London, 
Warwickshire/West Mercia and Avon and Somerset/Gloucestershire, procurement areas should be set by the 
current criminal justice system areas? 
    

 Yes  No 

Please give reasons. 

It is for firms within these areas to address the geographical issues but it is clear that the geographical 
proposals have not been thought through and are unworkable . Whatever proposal is taken forward time 
should be invested in getting geographical areas correctly identified and costed . This must take into acocunt 
Court Closures and accessibility . 
 
The current areas proposed will have a negative effect on the ability of any supplier to service these areas . 
 
Another issue is that many firms have established particular expertise or niches in areas of work and if firms 
are limited to a geographical area those skills will be lost leading to disadvantages to the Criminal Justice 
System and a much increased risk of miscarriage of justice .    
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Question 11: Do you agree with the proposal under the competition model to join the following criminal justice 
system areas: Warwickshire with West Mercia; and Gloucestershire with Avon and Somerset, to form two new 
procurement areas? 
   

 Yes  No 

Please give reasons. 

See above  

Question 12: Do you agree with the proposal under the competition model that London should be divided into 
three procurement areas, aligned with the area boundaries used by the Crown Prosecution Service? 
   

 Yes  No 

Please give reasons. 

See Above  

Question 13: Do you agree with the proposal under the competition model that work tendered should be 
exclusively available to those who have won competitively tendered contracts within the applicable 
procurement areas? 
   

 Yes  No 

Please give reasons. 

See Above . This will lead to loss of skill and expertise within the Criminal Justice System leading to greater 
miscarriage and also the risk of those who should be convicted walking free .   

Question 14: Do you agree with the proposal under the competition model to vary the number of contracts in 
each procurement area? 
  

 Yes  No 

Please give reasons. 

No as per above replies this will lead to loss of skill and expertise . Both small and large firms will be 
seriously disadvantaged and the consequences for the public will be to limit availability  of providers 
especially in rural areas .  
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Question 15: Do you agree with the factors that we propose to take into consideration? 
  

 Yes  No 

Are there any other factors that should to be taken into consideration in determining the appropriate number of 
contracts in each procurement area under the competition model? 
   

No and issues of the correct geographical spread , costs and coverage all demonstrate why PCT cannot 
work .  

Question 16: Do you agree with the proposal under the competition model that work would be shared equally 
between providers in each procurement area? 
   

 Yes  No 

Please give reasons. 

We oppose PCT but if against this opposition PCT is brought in then it is essential to achieve a model that 
delivers equality between contract bidders and takes into acocunt regional variations .  

Question 17: Do you agree with the proposal under the competition model that clients would generally have 
no choice in the representative allocated to them at the outset? 
   

 Yes  No 

Please give reasons. 

We absolutely oppose this . This will undermine the Criminal Justice System and amounts to a breach of the 
publics human rights , their right to choose and to achieve a fair trial . Whilst all lawyers would provide a 
competant service the extra drive in the market to quality and excellence is through Client Choice . Great 
Lawyers and Counsel will not exist under a system in which there is no incentive to seek clients . If that skill 
and expertise is lost it will effect other areas such as miscarriage of justice work and the ultimate pool from 
which the judiciary are selected .  

Question 18: Which of the following police station case allocation methods should feature in the competition 
model? 
    

 Option 1(a) – cases allocated on a case by case basis  Yes  No 

 Option 1(b) – cases allocated based on the client’s day of month of birth  Yes  No 

 Option 1(c) – cases allocated based on the client’s surname initial  Yes  No 

 Option 2 – cases allocated to the provider on duty  Yes  No 

 Other  Yes  No 

Please give reasons. 

Whatever model is ultimately implemented it should allow for Firms to keep established Clients and repeat 
Offenders . It could follow a system like the Scottish system which achieves this .  
 
Nonetheless there should be no misunderstanding we oppose PCT  
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Question 19: Do you agree with the proposal under the competition model that for clients who cannot be 
represented by one of the contracted providers in the procurement area (for a reason agreed by the Legal Aid 
Agency or the Court), the client should be allocated to the next available nearest provider in a different 
procurement area? 
     

 Yes  No 

Please give reasons. 

The Client should be given a choice between a number of providers. All of the proposals over conflict fail to 
take into acocunt the complex nature of conflicts that can arise which will be unserviceable by the proposed 
arrangements with the limited number of contracts to be offered .  

Question 20: Do you agree with the proposal under the competition model that clients would be required to 
stay with their allocated provider for the duration of the case, subject to exceptional circumstances? 
   

 Yes  No 

Please give reasons. 

Subject to 19 above but do not read into this that we in anyway accept the proposals .  

Question 21: Do you agree with the following proposed remuneration mechanism under the competition 
model? 
  

 Block payment for all police station attendance work per provider per 
procurement area based on the historical volume in area and the bid price 

  

 Yes  No 

 Fixed fee per provider per procurement area based on their bid price for 
magistrates’ court representation 

  

 Yes  No 

 Fixed fee per provider per procurement area based on their bid price for 
Crown Court litigation (for cases where the pages of prosecution evidence 
does not exceed 500) 

   

 Yes  No 

 Current graduated fee scheme for Crown Court litigation (for cases where 
the pages of prosecution evidence exceed 500 only) but at discounted rates 
as proposed by each provider in the procurement area. 

   

 Yes  No 

Please give reasons. 

Figures are too unpredictable .  
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Question 22: Do you agree with the proposal under the competition model that applicants be required to 
include the cost of any travel and subsistence disbursements under each fixed fee and the graduated fee 
when submitting their bids? 
    

 Yes  No 

Please give reasons. 

No your proposals due to the geographical areas proposed are going to increase costs . It is unviable to 
agree for these to be included and wholly uneconomic .  

Question 23: Are there any other factors to be taken into consideration in designing the technical criteria for 
the Pre Qualification Questionnaire stage of the tendering process under the competition model? 
   

 Yes  No 

Please give reasons. 

We are not prepared to engage with PCT . If another model was arrived at with proper consultation we would 
then engage and make suggestions over the form of any contract bidding process .  

Question 24: Are there any other factors to be taken into consideration in designing the criteria against which 
to test the Delivery Plan submitted by applicants in response to the Invitation to Tender under the competition 
model? 
    

 Yes  No 

Please give reasons. 

See Above Answer  

Question 25: Do you agree with the proposal under the competition model to impose a price cap for each 
fixed fee and graduated fee and to ask applicants to bid a price for each fixed fee and a discount on the 
graduated fee below the relevant price cap? 
    

 Yes  No 

Please give reasons. 

We object to any model that seeks to award contracts to the lowest price this can only lead to a sustained 
loss of quality in the Criminal Justice System .  
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Question 26: Do you agree with the proposals to amend the Advocates Graduated Fee Scheme to: 
  

 introduce a single harmonised basic fee, payable in all cases (other than 
those that attract a fixed fee), based on the current basic fee for a cracked 
trial; 

   

 Yes  No 

 reduce the initial daily attendance fee for trials by between approximately 20 
and 30%; and 

  

 Yes  No 

 taper rates so that a decreased fee would be payable for every additional 
day of trial? 

  

 Yes  No 

Please give reasons. 

This is all about obtaining More Guilty Pleas . We must never be in a system which encourages that on a 
cost basis as the inevitable consequence is many more wrongful convictions and the decay of the Criminal 
Justice System . Any more cuts will lead to further loss of talent and the result will be that the Criminal 
Justice system will lose advocates who both Prosecute and Defend Cases .  

Question 27: Do you agree that Very High Cost Case (Crime) fees should be reduced by 30%? 
  

 Yes  No 

Please give reasons. 

The MOJ concentrates on this disproportionatily . These are a limited number of small cases and require 
great attention and time . It would be wrong to reduce the fees below a level at which it is economic for 
experienced practiitoners to undertake these cases .  

Question 28: Do you agree that the reduction should be applied to future work under current contracts as well 
as future contracts? 
  

 Yes  No 

Please give reasons. 

It would be wrong to apply this to anything other than future cases  
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Question 29: Do you agree with the proposals: 
  

 to tighten the current criteria which inform the decision on allowing the use of 
multiple advocates; 

  

 Yes  No 

 to develop a clearer requirement in the new litigation contracts that the 
litigation team must provide appropriate support to advocates in the Crown 
Court; and 

   

 Yes  No 

 to take steps to ensure that they are applied more consistently and robustly 
in all cases by the Presiding Judges? 

  

 Yes  No 

Please give reasons. 

It is wrong for the MOJ to interfere in what is a judicial function . The Senior Judiciary are best placed to 
decide which cases warrant two Counsel . The idea of 3 Counsel is almost unheard of and the MOJ is 
challenged to produce evidence to prove this to the contrary .  
 
Cases of murder of other complex cases such as large institutional abuse cases warrant two counsel due to 
the vast amount of evidence or complex issues . This brings swifter well organised justice which is 
proportionate to the costs involved .  
 
It is very much the exception now to get such an order and so any further interference is unnecessary .  
 
 

Question 30: Do you agree with the proposal that the public family law representation fee should be reduced 
by 10%? 
  

 Yes  No 

Please give reasons. 

      

Question 31: Do you agree with the proposal that fees for self-employed barristers appearing in civil 
(non-family) proceedings in the County Court and High Court should be harmonised with those for other 
advocates appearing in those courts? 
   

 Yes  No 

Please give reasons. 
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Question 32: Do you agree with the proposal that the higher legal aid civil fee rate, incorporating a 35% uplift 
payable in immigration and asylum Upper Tribunal appeals, should be abolished? 
   

 Yes  No 

Please give reasons. 

Cutting these rates to this extent will guarantee the loss of high quality advocates .  

Question 33: Do you agree with the proposal that fees paid to experts should be reduced by 20%? 
  

 Yes  No 

Please give reasons. 

This is too severe . We have already had cuts and it is for example proving difficult to instruct experts in key 
areas . Any further cuts will unduly damage the availability of experts which will have an effect both of 
defence and prosecution .  

Question 34: Do you agree that we have correctly identified the range of impacts under the proposals set out 
in this consultation paper? 
  

 Yes  No 

Please give reasons. 

Those who are vulnerable , disorded or part of an ethnic minority will be affected by these proposals . The 
impact assessment significantly underplays this .  

Question 35: Do you agree that we have correctly identified the extent of impacts under these proposals? 
  

 Yes  No 

Please give reasons. 

See Above  
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Question 36: Are there forms of mitigation in relation to impacts that we have not considered? 
  

 Yes  No 

Please give details. 

See Above 
 
Articles  
 
Letter to the Lord Chancellor  
 
Dear Mr. Grayling, 
 
I can’t tell you how pleased I am to be coming to your place to speak to you about your plans for 
transforming legal aid. 
 
In case I don’t get the opportunity to raise every point many dedicated and angry lawyers from South 
Yorkshire  want me to raise on Monday  I thought I’d take the opportunity to drop you a line or two 
expressing my own thoughts . 
 
You know I think the greatest problem with all this is you think it is about money but it’s not about money at 
all for us it never has been. 
 
The current cuts you propose are admittedly the most draconian of a long list of cuts we have had to suffer 
but whilst we have objected to the cuts in the past that is not what causes the Solicitors, Barristers and  
academics to stand together over these proposals. 
 
If it were about the money we would long ago have swopped our lives spent in dirty, dingy police stations in 
the middle of the night for nice plush offices doing commercial or banking law. 
 
We do what we do because we care about people and want to stand up for their rights. Coincidently we do 
not act for criminals we represent people who have been accused of crimes. It is worth remembering that 
many people  accused of crimes have never been in trouble before or committed only a minor misdemeanor. 
 
That brings me to the most concerning of your plans the removal of Client Choice. This is a proposal that 
cannot and must not be imposed. Imagine the person accused of a variety of crimes, which an ordinary 
person could find himself or herself facing: 
 
Death by dangerous driving 
An assault or a domestic incident 
Manslaughter 
Sexual allegations 
Are you seriously contemplating that they should just be told who their solicitor is and not be given any 
choice? 
 
That if they have been in trouble before the detailed knowledge their solicitor has of them should be lost both 
to the Client and to the Court. 
 
We operate in a system, which values skill and expertise. that we invest and encourage those studying the 
law to develop . These skills are then enhanced over many years of practice. We have Solicitors and 
Barristers who are highly committed and skilled in what they do. 
 
In particular many have developed particular skills or niches, which not only assist their clients but also assist 
the Court in effective administration of justice. 
 
And to be clear the Barrister who uses those skills to defend an accused this week may be using the same 
skills to prosecute an accused the following week. 
 
Without client choice those skills and abilities will be lost there would be no purpose in retaining them as they 
would not be rewarded with instructions based on skill or reputation. 
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The public lose out, the Crown lose out, the Court lose out and lastly as always we lose out. 
 
I want to talk to you later in this letter about miscarriages of justice but let me just say that the imposition of 
any system that restricts client choice diverting away from representation selected on the basis of skill, 
competence and results will inevitably mean an increase in miscarriages of justice. 
 
What of the proposed budget you say you have to be cut which we are told is £220 Million but then one of 
your staff suggests we may in fact be facing cuts of £350 Million. 
 
How are we supposed to react when we have no certainty over the figures and at one of your Department 
Consultations Meetings it is conceded that a lot of the figures you have come up with is based on out of date 
figures. 
 
Come on even you would accept that what you propose will have a fundamental and permanent effect on the 
Criminal Justice system so don’t we deserve a bit better accuracy over these figures. 
 
You can understand our concern when we are confronted with failure and waste at every turn such as Failed 
Interpreters and Prison Contracts leading to unnecessary loss. 
 
Then on 16th May you announce new Traffic Courts what on earth for? Most Courts run weekly traffic courts 
all you need to do is get the process better not spend money on projects such as traffic courts which are 
nothing more than PR. 
 
There is systematic failure in the criminal justice system there is no doubt about that. But it’s never been the 
fault of Solicitors or Counsel, it may be a bitter pill to take but it is the excess of other institutions who 
contribute to the justice system that needs reform and where considerable savings could be made. 
 
When did the MOJ bother to ask us about these areas and how money can be saved as opposed to simply 
attacking us repeatedly? “The Legal Aid Football” has been kicked around so much that it is about to 
disintegrate. 
 
Here is an example of what is wrong with the system. One of our Solicitors was recently called out to the 
police station in the middle of the night to deal with an allegation of a theft of a “kinder surprise” egg Cost 
79p. The accused had an interpreter and 2 CID officers conducted the interview. He was charged and then 
required further court time and interpreter services at the Court. The total cost of this unnecessary case ran 
into thousands of pounds. 
 
Trust me there are many more examples of waste I and many other lawyers could give. The difficulty is this 
involves the MOJ accepting what which you might regard as a politically untenable concession to make , that 
the whole systems decay lies at the door of the State and politicians past interference with it , it has nothing 
to do with the hard pressed practitioners who work within the system. 
 
There are otherways you could make considerable savings as well. For example I would remind you of 
Section 128 of LASPO and your commitment to lower the release threshold for IPP Prisoners. At cost of 
£40,000.00 per annum to keep a prisoner in custody if you released 3000 prisoners you would save £120 
Million. 
 
We need to be sure that you have looked carefully at all possible reforms and savings before you simply 
target us. 
 
Its also unclear whether you have an effective strategy to lower the supplier base or whether that is simply a 
consequence of your plans to impose PCT. Put simply do you want the supplier base reduced in any event? 
 
Obviously it’s pretty clear that no one at the MOj has really been out and considered the changes proposed 
and the idea of a geographical limit on contracts. Some of the contracts proposed are simply impossible and 
it would be impracticable for anyone to travel and service the contracts you propose. 
 
Many firms that provide an excellent legal service around the country are not large or monolithic 
organisations but is seems the proposals are so badly drawn that it would not even guarantee those large 
operations that a contract at the level of work they currently undertake would be provided . 
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You say that Geographical contracts with no client choice will help provide certainty and yet you then admit 
that you cannot guarantee anything. 
 
For years Solicitors have been complaining about charging policies of the police service and that hasn’t even 
been adequately addressed so its difficult to see on what basis these proposals can ever succeed or any 
guarantee of volume could be provided . 
 
There is little doubt the tender had been written in the expectation that larger organisations or even worse 
enterprises like G4S would bid. 
 
What possible confidence would the public ever have in such organisations bearing in mind recent history? 
 
There is also a fundamental issue here which none of the consultation addresses. The Criminal Justice 
System is built upon an invisible element one which G4s or large organisations cannot tender for. It is called 
goodwill and professionalism. 
 
Take for example a trial; its proper conduct relies upon the Solicitor and Counsel going the extra mile at their 
own cost. It relies on them working through the evening to prepare for the next day or week, to giving up 
weekends and to often undertaking work for which no fee is payable. 
 
We have already had a sustained attack on graduated fees and the current decision not immediately to 
address Advocate fees in the Crown Court offers no reassurance . 
 
How do you propose a Criminal Justice system should respond to the fact that trials will take longer and 
adjournments will increase because cases will not be properly prepared or ready to proceed because the 
very advocates who were prepared to do this are being put out to grass . 
 
This brings me conveniently to miscarriages of Justice and the issue of pro bono work. Our appellate system, 
which your proposals are guaranteed to flood with lots of extra work, relies on a large amount of pro bono 
work (that’s free without payment!). 
 
Whether it’s investigating a miscarriage of justice case or supporting the case through to final hearing before 
the Court of Appeal or making submissions to the CCRC. 
 
There has already been a drive of good solicitors away from miscarriage of justice work because of the 
depleted fees available which don’t even cover the cost of doing a review . Currently an appeal lawyer is 
expected to take on a review of a murder case for £300, which on your proposals will now be cut to £247.50. 
Little wonder it is proving harder and harder to get any adequate reviews undertaken in such cases for those 
seeking justice. 
 
Apart from limited extended funding to investigate positive cases which no doubt will be equally cut the work 
if it undertaken will all be done pro bono. Even when the Court of Appeal grants a representation order it is 
always now very limited and the removal of defence costs orders since last October means that payment for 
all that work done is a virtual uncertainty. 
 
But again its not really about the money its about the fact that the system relies on this work to drive forward 
appeals. We currently for example have 2 key CCRC referrals awaiting hearing before the Court of Appeal 
criminal division. In both these very limited funding has been used and the vast majority of many hours of 
work has all been undertaken pro bono with no prospect of recovery. 
 
Lord Chancellor do you really believe that the sort of organisations you envisage bidding will do any of this 
work – they will not. The admired appellate system of this country will fall into collapse with these proposals. 
 
Finally there is the issue of prison law an area I know ripe for PR Policies by your department, which 
demonstrates once again a lack of joined up thinking. 
 
You effectively want to make prison tougher and yet meet the dual aim of achieving rehabilitation. Yet you 
also want to remove Sentence planning work from scope, which consistently with legal representation 
achieves more timely progress through the system and better prospects of the work that prisoners need to 
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do being achieved. 
 
Of significant concern is the prejudice of you proposals  to those who suffer from mental health issues being 
denied access to proper assistance and help. And of course not least of concern is your attempt to resolve 
the ambit of Judicial Review proceedings, which is the only viable way in which state institutions can be 
monitored and those in custody can obtain protection. 
 
As I have mention previously if you want to make savings in the Prison system there are ways to do it without 
introducing measures, which will stifle the very aims of your overarching public policy. 
 
You know Lord Chancellor the real problem with all of this is that it is simply not going to work, the 
consequences of failure will be disastrous and its clear from the consultation meetings that you have no clear 
policy to address these issues and the consequences that follow. 
 
I noted from the last meeting with the Law Society that you said you were open to be persuaded but were 
unwilling to withdraw the PCT suggesting an 18-month period before implementation. However we both 
know that’s not really true and once you give the Legal Aid Agency the green light we will be in the process 
and it will prove almost impossible to turn back. 
 
Of course I can understand having put your name to this consultation you will not want to be seen to back 
down because that’s always the paramount concern for politicians. 
 
However why not take the higher ground and say that this coalition government does listen and that it is 
already clear that this consultation as currently drawn is a proposal which will not work and bring potential 
consequences which are too far reaching.  
 
That rather than give an ultimatum of its PCT or 17.5% cuts or more across the board take an opportunity to 
withdraw the PCT and extend the consultation making it wider and more in depth and consider a more 
sustained and robust review of delivery across those who deliver criminal justice in this country. To take the 
opportunity to have joined up thinking across the Criminal Justice System . Such an approach is likely to  
bring you greater savings in the long run it would be the statesman like thing to do. 
 
As the Prime Minister said: 
 
“At a time when we’re having to take such difficult decisions about how to cut back without damaging the 
things that matter the most, we should strain every sinew to cut error, waste and fraud” 
 
There is a lot more we can do here without damaging the things that matter the most. 
 
I hope you will take the opportunity to listen to what we have to say to you and reflect very carefully upon it. 
We say it not out of self-interest but the public interest. 
 
Yours Sincerely 
 
Mark Newby 
 
Article - The Grayling Plan  
 
The proposed plans of Chris Grayling, secretary of state for justice, are causing for the first time in legal 
history a united front between barristers and solicitors. This united front is fighting against the machinery of 
the Tory party driving home messages that their legal aid reforms are all about the necessity of having to 
make cuts. After all, who would have any sympathy for those fat cat lawyers or prisoners living the life of riley 
behind bars? 
 
Behind that PR message lie disturbing plans that emanate from a lack of understanding about the realities of 
the criminal justice system – in particular, ending the right of the client to choose their own lawyer. According 
to the Transforming Legal Aid paper, the number of solicitors’ firms will be slashed from 1,600 to 400. Bids 
under the model of competitive tendering, which must be 17.5% below existing rates, are expected to be 
made by the likes of Serco, G4S as well as Eddie Stobart. 
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Prison law and miscarriage of justice work has been wrapped up into these proposals . None of it has been 
effectively thought through. So, for example, the Secretary of State has made a great PR initiative over the 
rehabilitation of prisoners – the so-called rehabilitation revolution - but he is removing the help that prison 
lawyers give over re-categorisation and sentence planning which actually drives forward progress of inmates 
on their way towards rehabilitation. 
 
Further his proposed minimum cut of 17.5%, and some of the rates he wants to impose, mean that the 
contracts themselves will be economically unviable for both large organisation and small organisation alike. 
There are many commentators who are writing on this subject, as well as blogs from many dedicated 
lawyers – this article does not need to concentrate on the insanity of the proposals. 
 
  
 
Unintended consequences 
I want to concentrate on what are perhaps the unintended consequences of these proposals – and the 
impact on pro bono work and the appellate system. The problem with having a secretary of state who, as a 
non-lawyer, has no inside knowledge of the criminal justice system is that when cuts are proposed he 
proceeds on an economic business model without any understanding of the system that we operate under. 
 
Chris Grayling in his rush to introduce competition into the criminal justice system has failed to understand 
that we have always been in competition with each other driven by clients making choices based on our 
experience and expertise. That choice is the best market force to deliver a quality justice system. 
 
Everything that is admired about our criminal justice system starts from client choice. Client choice drives 
skill and competence. If the need to compete is removed from the system because you get the clients in any 
event then there is no longer any need to differentiate between ‘Lawyer A’ or ‘Lawyer B’. 
 
Minimum standards 
All the new contract providers need to do is meet a minimum standard and once that is met it doesn’t matter 
how good or bad they are, peer review which has been a consistent failure in the past will not help Mr 
Grayling. 
 
So the skill and expertise which drives lawyers to be great lawyers, to establish particular skills or niches is 
lost. For the Tory loyalist it also should be remembered that at the Bar those skills and talents might equally 
be used to defend a case one week and prosecute it the next. 
 
Put even more simply, remove the skill and talent from the system and not only will many people be 
wrongfully convicted but those who should be convicted will walk free. 
 
Its worth considering to begin with how this current level of dedication, skill and expertise converts itself in 
practice. At the earliest level, it includes the duty solicitor helping the police out with a bit of advice whilst 
they are at the police station or assisting the court with for example a mentally disordered offender who isn’t 
technically entitled to the duty solicitor. Equally taking case papers at the last minute and getting the job 
sorted so the court can meet its targets to make progress. 
 
It is at the Crown Court that the impact of this loss of this skill and dedication will be the most telling. Day in 
and day out, trials and cases in preparation run due to the dedication of counsel or High Court advocates 
who go the extra mile. The Crown Court advocate invariably works long into the night preparing the case for 
the next day, giving up family events or trips when cases are listed at short notice or need extra preparation. 
 
If the Secretary of State brings in the kind of cuts he he proposes, no bidders will be able to undertake the 
extra work which is presently undertaken. A great play has been made of the fact that Crown Court advocate 
fees, the graduated fee scheme, is not being cut. It has already been cut to the bone. Fees for some Crown 
cases are less than one third than that which they were 10 years ago – there is very little more Crown Court 
Advocates can give. 
 
The consequences for those suffering a miscarriage of justice are more severe. The system of public funding 
for miscarriage work has already been severely limited with funding only being available to counsel after 
conviction to settle grounds if they so advised . 
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For the vast majority not granted leave to appeal they were left to find a new solicitor to review the case. The 
idea of choosing a legal aid lawyer by reputation will now be an old fashioned concept. 
 
The funding for this was at the lowest level of funding in the whole criminal justice system – for example, just 
£300 allowed to investigate a murder conviction. Take off the proposed 17.5% cut guaranteed by the 
Secretary of State and this leads to a fee for potential review of £247.50. 
 
There has already been an exodus from miscarriage of justice work by many fine lawyers and these level of 
fees are so unviable that few would be able to continue to do the work. 
 
The reality is also that firms that do successfully undertake miscarriage of justice work can only do so on the 
basis that they operate a general crime contract. The drastic reduction in the supplier base will inevitably 
mean that the availability of good quality advice will be further reduced to a critical level beyond which the 
system will not be able to effectively operate. Any firm that loses its criminal contract will no longer be doing 
criminal appeal work in any form notwithstanding the talented appeal lawyers it may have. 
 
The problem is worse than that. Those lawyers currently committed to miscarriage of justice work undertake 
a large amount of pro bono work (work done for free with no charge at all). 
 
In fact, the Court of Appeal operates a system in which (due to restrictions imposed over a number of years) 
it rarely offers solicitors a representation order to undertake any substantial investigations or work to support 
an appeal . Similarly if counsel has the commitment to argue a case which the Court of Appeal is against, 
counsel will often be faced with having to pursue the application on a pro bono basis. 
 
And deeper it goes: valuable organisations such as the Innocence Network UK, where law students assist 
the victims of wrongful conviction, rely upon supervising solicitors from firms across the UK giving their time 
and effort to these projects for free. There are also many other national support groups such as Mojo, 
Innocence and FACT UK to name but a few who will also suffer greatly from the loss of free legal support. 
Charities such as the newly formed Centre for Criminal Appeals are also going to encounter similar 
difficulties as the skill and talent disappear from the system. 
 
The final nail in the coffin for those who find themselves on the wrong side of a conviction is the 
Government’s attempt in the forthcoming Anti-Social Behaviour Bill to change the test for miscarriage of 
justice compensation to irrevocably ensure that they will not achieve any compensation for what the state 
has done to them – see HERE. 
 
The Criminal Cases Review Commission will also face problems as they have long recognised the value of 
legal support to many applicants with that support now being drastically reduced. 
 
The Grayling Plan effectively exponentially increases the prospects of miscarriage of justice and removes 
from the system those individuals who were dedicated to fighting for justice. 
 
Most of our notorious miscarriages of justice are built upon the appellant having to find a good lawyer, relying 
on a mixture of limited funding and lots of pro bono work and the support of experienced appeal counsel to 
deliver a strong appeal before the Court of Appeal Criminal Division. 
 
Cases like the Birmingham Six, Sam Hallam, Ian Lawless, Barry George, Stefan Kiszco, Sean Hodgson and 
the Cardiff Three are cases built of the platform of a dedicated criminal justice service and one which our 
secretary of state is about to destroy. 
 
This is all part of the invisible work of a profession which works tirelessly to act in the best interests of those 
that seek its help. The profession will never be amenable to the model of price competitive tendering. Once 
expertise is lost from our criminal justice system, it will be damaged beyond repair. 
 
This Article was first published on the Justice Gap on 28th May 2013 
  

  


